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RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES: XXXXX Taxpayer (hereinafter the "Taxpayer"), through
April, 1995, when an order granting XXXXX's notion to w thdraw as counse
was issued, XXXX has represented the Taxpayer in this matter since June,
1994.

SYNOPSIS: This case involves Taxpayer A, Inc., a corporation who
haul ed | oads for-hire on |Illinois highways in commercial notor vehicles
during the audit period, and whose tinely protest of a fuel tax audit
gener ated assessnent produced this contested case.

The Departnent inposed liability following a Mbtor Fuel Use Tax audit
it conducted upon Taxpayer for the period of July 1, 1988 through Decenber
31, 1990, and the Iliability is based upon adjustnents the Auditor made in
the quarterly Mtor Fuel Tax Returns (IDR 280's) filed by Taxpayer. These
adj ustnents are the contested issue in this case and involve the
di sal | omance of fuel credits taken on the returns.

A hearing was initially held in this matter on June 9, 1993 and a
further proceeding was conducted on June 10, 1994. Evidence was taken by
way of documentary evidence and testinony. Because of commobn ownership and

personnel, as well as a simlarity of issues, it was agreed between the



parties that this hearing would be consolidated with the hearing on
Taxpayer B (TAXPAYER B) NTL No. XXXXX and it was also stipulated that
evidence in each matter would also apply to the Taxpayer in the other
matter.1 (6/93 Tr. p. 6)

M. Paul Gramlich, the Departnent Auditor who perfornmed the audit upon
Taxpayer A, testified regarding his determinations nmade in the audit.
(6/93 Tr. pp. 44-50) M. Steve A son, the Departnent Auditor who perfornmed
the audit on TAXPAYER B, testified about his audit work. (6/93 Tr. pp. 36-
42)

XXXXX, Office Manager, testified on behalf of the Taxpayer. XXXXX
testified about certain of Taxpayer's exhibits and maintained throughout
his testinony that the Taxpayers should be entitled to the fuel credits
di sall owed by the Auditors because the purchasers, XXXXX, had bought the
fuel tax-paid. Both XXXXX, Taxpayer's agents, also testified for the
Taxpayer and both enphasi zed they had purchased fuel for their bulk storage
tanks tax- paid. XXXXX also testified to this effect. Taxpayer B, owner,
al so testified about Taxpayer's business practices.

M. Cy Henshaw, Departnment Special Investigator, testified about the
i nvestigation he conducted on Taxpayer B and Taxpayer A. (6/93 Tr. pp. 31-
35) M. Henshaw testified the initial purpose of his investigation was to
verify fuel receipts that Taxpayer B had presented to the Departnent
Auditors to substantiate fuel purchase credits. M. Henshaw testified he
di scovered the fuel "receipts" were not original documents but had been
fraudulently prepared by XXXXX who presented themto Taxpayer B as fue
tickets for fuel that was supposedly used in transporting product |oads for
Taxpayer B. (6/93 Tr. pp. 32-33) M. Henshaw testified that he verified
that the purchase of bulk fuel nmade by XXXXX had been made tax-paid.

At the initial proceeding, the Departnent's two group exhibits were

admtted into evidence (6/93 Tr. p. 8) and these are the Taxpayer B file



(Dept. Ex. No. 2) and the Taxpayer A (TAXPAYER A) file (Dept. Ex. No. 1).
At this same proceeding Taxpayer introduced its Ex. Nos. 1 through 3 into
the record (6/93 Tr. p. 50). At the subsequent proceeding, Taxpayer Exs. 4
through 14 were received into the record subject to the right of the
Departnment Auditors to review them (6/94 Tr. p. 180) As a result of this
review, the Auditors prepared a revised sunmary analysis of tax liability
(the "re-audit") that decreases the tax Iliability from the initial
assessnent . Counsel for the Taxpayer states Taxpayer does not object to
the re-audit workpapers being admitted into the record, (Brief p. 10),
therefore, | consider themto be admtted in this matter.

Taxpayer acknowl edges a liability of $7,789.72 for the audit period
based upon reporting 38,931 gallons of fuel for credit on returns in excess
of their total Illinois tax-paid purchases, both retail and bulk.
(Taxpayer Ex. Nos. 1 and 8) The Departnment's re-audit determ ned that
Taxpayer had a tax liability of $8,539.00. Therefore, the tax amount in
di spute is now $749. 28.

FI NDI NGS OF FACT:

1. Taxpayer's principle officeis located in Mssouri and its main
operations location is Illinois. (6/94 Tr. p. 77)

2. The Taxpayer, during the audit period, was engaged in the
busi ness of hauling loads for hire on the highways, including those of
I1linois. (Dept. Ex. No. 1; 6/94 Tr. pp. 78-79)

3. On Septenber 6, 1991, the Departnent issued Notice of Tax
Liability (NTL) No. XXXXX for $52,581.81, inclusive of tax, penalty and
interest. (Dept. Ex. No. 1)

4. During the audit period, this Taxpayer, Taxpayer A, was owned by
one Taxpayer B, an individual. (6/93 Tr. p. 11; 6/94 Tr. p. 77)

5. During the audit period, Taxpayer A operated fromthree to five

tractor trailer units. It leased, on a long-termbasis, all of these units



from XXXXX Trucking. The i ndi vidual XXXXX, XXXXX, are the last two
survivors of several brothers who originally formed XXXXX Trucking. XXXXX
al so formed and owned Taxpayer A (the Taxpayer in the instant hearing) for
several years before selling it to Taxpayer B prior to the audit period.
(Dept. Ex. No. 1; 6/93 Tr. p. 12; 6/94 Tr. pp. 77)

6. During the audit period, Taxpayer had Il1linois Conmerce
Commi ssion intrastate carrier authority, but did not have interstate
authority. (Dept. Ex. No. 1; 6/93 Tr. p. 11; 6/94 Tr. p. 79)

7. Taxpayer A was purchased by Taxpayer B in order to acquire its
intrastate carrier authority because his own interstate |ong haul carrier
trucki ng conpany, Taxpayer B, did not have Illinois intrastate authority.
(Dept. Ex. No. 1; 6/93 Tr. pp. 9, 11)

8. XXXXX owned and operated a bulk fuel termnal and the XXXXX
Trucki ng Conpany near , [Illinois. He | eased at least three semtractor
trailer units to Taxpayer A during the audit period. XXXXX al so trip-
| eased units to Taxpayer B, and on sone trips XXXXX | eased the same unit to
both Taxpayer A, Inc. and TAXPAYER B as it would begin a trip under |ease
to Taxpayer A, but before returning home woul d change the truck door sign
pl acards to say Taxpayer B, because while its first run on the trip would
be an Illinois intrastate delivery (as a Taxpayer A carrier), it then would
haul a load out of Illinois for interstate delivery as a TAXPAYER B
carrier. (Dept. Ex. No. 1; 6/93 Tr. pp. 20-21)

9. XXXXX, who owned and operated a bulk fuel term nal and trucking
conpany naned XXXXX, Inc., at XXXXX, [Illinois, I|eased approxinmately
25 semitractor trailer wunits to Taxpayer B in the years 1986 through 1989.
(Dept. Ex. No. 1; 6/93 Tr. pp. 10-11)

CONCLUSI ONS OF LAW Section 13a.3 of the Mdttor Fuel Tax Law (35 ILCS
501/ 13a.3) sets out the following filing and fuel credit docunentation

requirements for notor carriers who operate in Illinois:



Every notor carrier who operates in Illinois shall, on or before
the last day of the nonth next succeedi ng any cal endar quarter,
file with the Department a report, in such formas the Departnent
may by rule or regulation prescribe, setting forth a statenment of
the nunber of mles traveled in every jurisdiction and in this
State during the previous cal endar quarter, the number of gallons
and type of fuel consunmed on the highways of every jurisdiction
and of this State, the nunber of gallons and type of fuel
purchased w thin this State during said previous calendar
quarter, and which may include both gallons of fuel purchased and
mles operated that were wunavailable for the 2 imrediately
precedi ng cal endar quarter reports, upon which a tax was paid
under this Act, and such other information as the Departnent my
reasonably require. Such other information shall include, but
not be limted to, original tax paid receipts as evidence of the
number of gallons purchased, which were onmitted fromthe reports
for the 2 imrediately preceding calendar quarters and are now
included in the current filed report.

The issue herein is the adequacy of docunentation to support fuel tax
credits clainmed by Taxpayer on its fuel tax returns. \Wile the Departnent
acknow edges bul k purchases of fuel were made tax-paid by XXXXX, the
problemis Taxpayer did not submt accurate records to docunent the
wi t hdrawal and separation of the fuel for use by its trucks as well as
t hose running | oads for TAXPAYER B. (6/93 Tr. pp. 49-50)

A bul k user of notor fuel is required by Section 12 of the Mtor Fuel
Tax Act (35 ILCS 505/12) to keep records that include the "...distribution
and use of notor fuel".

Accurate withdrawal records showing anounts and truck unit nunbers
were not submitted at hearing. What were submitted were "w thdrawal nenos”
that according to the testi nony of Taxpayer's witness, were only witten to
estimte an armount of fuel that mnmight approximate sone mnileages run.
(Taxpayer Ex. Nos. 4A-4Q)

In the re-audit, the Auditor allowed a percentage of 92.4% of the bul k
purchases as credits based wupon a detailed conparison of bul k purchases
against withdrawals for the nonths of April 1991 through Decenber 1992.
(Re-Audit Schedules Bl and Cl) I find this to be a reasonabl e procedure
and result considering there is evidence in the record that certain drivers

had keys to the termnals and could have gained access to fuel anytine



during the 24-hour day (6/94 Tr. p. 39), and each XXXXX brother traded fuel
with each other without accurately tracking or accounting for it. (6/94
Tr. pp. 64, 73, 163)

Based upon ny review of the record, | recomrend the NTL be reduced and
finalized in accordance with the re-audit results.

RECOMVENDATI ON: Based upon ny aforenentioned findings of fact and
conclusions of law, | reconmend the Departnent reduce NTL No. XXXXX and

i ssue a final assessnent.

Respectful ly Submtted,

Karl W Betz
Adm ni strative Law Judge

1. References to the June, 1993 hearing proceeding are denoted by "6/93"
and references to the June, 1994 proceeding are denoted by "6/94".



